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Disclosure in Contract Law 

Melvin A. Eisenberg 



Suppose that A and B propose to enter into a contract for the pur- 
chase and sale of a commodity, A knows a material fact concerning the 
commodity, and B does not know the fact. Should A be required to disclose 
the fact to B? 

There are three strong efficiency reasons for requiring disclosure. 
The principle that bargains are enforceable rests most securely on a foun- 
dation of complete information ; requiring disclosure can save the socially 
wasteful costs of searching for information that the other party already has 
or of making duplicate searches to generate the same information; and 
uncorrected mistaken assumptions increase the resources that must be de- 
voted to allocate goods to their highest-valued uses. In addition, social 
morality indicates that when one party knows a material fact that is rele- 
vant to a proposed contractual transaction, and knows that the other party 
does not know the fact, nondisclosure normally is sharp dealing, or a kind 
of moral fraud. But against all this, in some classes of cases a requirement 
of disclosure can lead to inefficiency by decreasing the incentive to invest 
in the discovery of productive information. 

To balance these competing considerations, I develop the basic prin- 
ciple that should govern disclosure in contract law, which I call the 
Disclosure Principle. Under this Principle, the law should require disclo- 
sure of material facts except in those classes of cases in which a require- 
ment of disclosure would entail significant efficiency costs. The Disclosure 
Principle puts a thumb on the scale — in effect, creates a kind of presump- 
tion — in favor of disclosure, because of the efficiency and moral reasons 
that support disclosure. To overcome this presumption, it is not enough 
that in a given class of cases a requirement of disclosure would entail some 
relatively slight efficiency costs. Instead, the presumption is overcome only 
if disclosure would entail significant efficiency costs. 

The Disclosure Principle is not intended to be applied directly to indi- 
vidual cases. Instead, the Principle is a guide to the formulation of a more 
specific, multi-stranded rule concerning when disclosure is or is not re- 
quired in given classes of cases. In this Article, I examine the applicability 
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of the Disclosure Principle to a series of variables, such as whether the 
relevant information was produced adventitiously or by a deliberate in- 
vestment, whether the information was properly acquired, whether the in- 
formation is productive information or mere foreknowledge, whether the 
knowing party is a buyer or a seller, and whether the parties were in a re- 
lationship of trust and confidence. In light of this examination, I develop 
the following multi-stranded rule that should govern disclosure in contract 
law: Subject to certain exceptions, an actor with private information con- 
cerning material facts, other than her own preferences, intentions, and 
evaluations, should be required to disclose unless the actor is a buyer, the 
information is more than mere foreknowledge, the information was not 
acquired either adventitiously or improperly, and the actor and her coun- 
terparty are not in a relationship of trust and confidence such that a rea- 
sonable person in the counterparty ’s position would expect disclosure. The 
exceptions are that unless the parties are in a relationship of trust and con- 
fidence or the information was acquired through improper means, disclo- 
sure should not be required if either: (1) the risk that the unknowing party 
held a mistaken assumption was allocated to that party; (2) the unknowing 
party was on notice that his assumption was mistaken or failed to conduct 
a reasonable search; or (3) the social context in which the transaction oc- 
curred is a game in which buyers troll for mistakes by sellers. 

Introduction 

Suppose that A and B propose to enter into a contract for the purchase 
and sale of a commodity. A knows a material fact, F, concerning the com- 
modity. B does not know F. (I will use the term commodity to mean any- 
thing that can be bought or sold. I will use the terms fact and information 
more or less interchangeably. By a material fact, I mean a fact that would 
be likely to influence a reasonable person in B’s position in deciding 
whether to enter into a contract, and on what terms, other than a fact con- 
cerning A’s own preferences, intentions, and evaluations.) The problem 
raised by such a case is whether A must disclose the relevant fact, F, to B. I 
will call this the disclosure problem. 

Part I develops the basic principle that should govern the disclosure 
problem, which I call the Disclosure Principle. Under this Principle, the 
law should require disclosure of material facts except in those classes of 
cases in which a requirement of disclosure would entail significant effi- 
ciency costs. This Principle is intended not as a rule to decide individual 
cases, but as a guide to the formulation of a more specific, multi-stranded 
rule concerning when disclosure is or is not required in given classes of 
cases. 

Part II develops the first strand of the rule: Disclosure should be re- 
quired if the relevant information was acquired adventitiously, rather than 
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deliberately. Information is acquired adventitiously if it is acquired in the 
course of an activity that is engaged in for purposes other than acquiring 
the information. Information is acquired deliberately if it is acquired as a 
result of a deliberate investment in acquiring the information. 

Part III develops a second strand: Disclosure should be required if the 
relevant information consists merely of foreknowledge, even if the infor- 
mation is acquired deliberately. Foreknowledge is advance information that 
in due time will become evident to all because Nature will autonomously 
reveal it. 

Part IV develops a third strand: Sellers should always be required to 
disclose. 

Part V develops a fourth strand: Disclosure should be required if the 
relevant information was acquired through improper means. 

Part VI develops a fifth strand: Disclosure should be required if the 
parties are in a relationship of trust and confidence. 

Part VII develops the following exceptions. Unless the parties are in a 
relationship of trust and confidence, or the information was acquired 
through improper means, disclosure should not be required if either ( 1 ) the 
risk that the unknowing party held a mistaken assumption was allocated to 
that party; (2) the unknowing party was on notice that his mistaken as- 
sumption was unfounded or failed to conduct a reasonable search; or (3) 
the social context in which the transaction occurred is a game in which 
buyers troll for mistakes by sellers. 



I 

The Disclosure Principle 

Traditionally, the issue raised by the disclosure problem has been cast 
in terms of whether the knowing party, A, has a duty to disclose the rele- 
vant matter to the unknowing party, B — or, to put it differently, whether 
nondisclosure is permissible, on the one hand, or there is duty of disclo- 
sure, on the other. This terminology is functional and convenient, and I will 
employ it, but two points should be kept in mind. 

The first point is that strictly speaking the issue is not whether A must 
disclose. Rather, the issue is whether A can contract with B without mak- 
ing disclosure. Accordingly, if A abstains from contracting with B, she has 
no legal duty of disclosure to B even though she has information that 
would be very valuable to B. Accordingly, the terms “requirement of 
disclosure” or “duty to disclose” are shorthand phrases for a duty to either 
disclose or abstain. 

The second point is that if we focus on the knowing party, A, the issue 
is disclosure. However, if we focus on the unknowing party, B, the issue is 




